
 
 

 
MEMORANDUM 

 
To: KCSC Presiding Judge Jim Rogers; KCSC Bench & Bar 

 
From: David Bruce 

Date: May 15, 2020 

Re: Resumption of Jury Trials in King County Superior Court 
 

Although it would be premature to declare “Mission Accomplished”, it appears 
that Washington has flattened the curve.  Yesterday, for the first time since March, King 
County reported no new COVID-19 deaths.  If current rates of transmission, mortality, 
and hospitalization persist – a big and important if – we can reasonably assume that: 

1. Criminal jury trials will resume in 2020, and that some if not all criminal 
jury trials will be conducted in-person, at least in significant part. 

2. The COVID-19 risks associated with in-person jury trials can be mitigated 
but not altogether eliminated (at least not in 2020).1 

3. Unless we can instill public confidence adequate to persuade a sufficient 
number of potential jurors that it is safe to serve, we will not be able to conduct jury trials 
because we will not get enough jurors.   

This memo addresses the public confidence issue suggests a couple principles to 
keep in mind as we move forward (which seems appropriate if current trends persist). 

Public confidence:  encourage jury service but do not over-promise.  The 
Court and the bar should take all reasonably-feasible measures to reduce risks.  But if the 
process involves jurors deliberating together, often for hours, if not days or weeks, 
identifiable risks will remain no matter what we do.2  We must not convey more 
assurance than we can deliver:  

[T]he final lesson of 1918, a simple one yet most difficult to execute, is 
that those who occupy positions of authority . . . must retain the public’s 

 
1 E. Bromage, The Risks – Know Them – Avoid Them (May 6, 2020) 
https://www.erinbromage.com/post/the-risks-know-them-avoid-them.  Dr. Bromage’s analysis 
demonstrates that there is risk of infection where people who are talking spend significant time in 
the same indoor space together – even if 6 feet or more apart (see the restaurant example).  The 
lesson seems to be that if people are in a room together talking for an extended time, we should 
assume they could transmit COVID-19 to each other, even if they are more than six feet apart. 
2 On the intractability of the risks, again, see Bromage.  As to measures that might reduce the 
risks, my Appendix lists and comments on the available tools.  
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trust.  The way to do that is to distort nothing, to put the best face on 
nothing, to try to manipulate no one. 

J. Barry, THE GREAT INFLUENZA (2004).   

What matters most is public confidence in the rule of law, and it takes only a little 
imagination to conjure a scenario in which the courts and lawyers assure the public that 
jury service is safe, only to be proven tragically wrong by an infection and grave illness 
traceable to a jury room.  An outcome like that would make our difficult problem all-the-
more intractable, contribute to fear, and might undermine the rule of law.   

But we must move forward.  Jury trials animate our entire system of justice and 
underpin the rule of law.  We cannot delay justice and juries any longer than we can 
delay auto repairs or any of a number of other things deemed essential.  Jury trials are 
essential services, and as with other essential services, some jury trials must resume, and 
the workers necessary to the service should be acknowledged for their service and 
courage, and protected as well as is reasonably possible.  In short:  we should treat jurors 
as a special and most essential group of public servants. 

We cannot induce their service by promising safety.  Jury service during the 
pandemic will not be risk-free (neither is work in a grocery or a meat-packing plant).  We 
must do everything we can to reduce risk, and should attempt to get the King County 
Public Health Officer to endorse our plan, but we should not suggest that his acceptance 
of the plan means jury service is “safe” in any absolute sense. 

Instead our message should be that jurors are essential workers and that those 
willing to serve will be esteemed and, to some extent, rewarded.  I suggest: 

 The KCSC immediately take whatever action is necessary to raise the current 
jury service fee in King County from $10/day to $25/day. 

 King County immediately press the Legislature to raise the $25/day cap in 
RCW 2.36.150 to $100/day, as emergency legislation to be effective during 
the pandemic, to provide “hazard pay” to jurors.   

 The KCSC seriously consider implementing COVID-19 testing for jurors.  
The reason to do this is not because testing could eliminate the risk of 
infection attendant in jury service – it won’t (witness what has happened at the 
White House3) – but rather, as a perk that might induce jurors to serve, and 
show the KCSC is doing everything it can to reduce risk. 

 
3 The White House is highly-incented to avoid an outbreak and commands the resources to do 
whatever is most likely to be effective.  The White House used the rapid Abbott coronavirus test, 
which reportedly failed to detect infected samples in a large number of cases.  
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I suggest that the foregoing efforts be supported and accompanied by appropriate 
messaging to the public articulating the key themes that (a) jury trials are essential, (b) 
jurors are essential and special public servants worthy of esteem (e.g., jurors as heroes), 
and that (c) the public will support jurors to the extent possible.   

The public education campaign would emphasize the various measures we are 
taking to reduce risks without suggesting that jury service is risk-free.  As in so many 
other ways, the pandemic illuminates underlying truths in sharp relief.  The willingness 
of jurors to serve and to sacrifice has always been one of the bulwarks supporting our 
open society and the rule of law.  That is all the more so now.   

I recognize that this is an imperfect answer, and that we would much prefer to 
solve the problem by devising a “safe” set of solutions.  And I do believe that our 
solutions will get better over time.  I suggest we keep the following in mind as we map a 
course through uncharted territory: 

1. We need to start doing something.  We should not allow the perfect be 
the enemy of the good.  We will have to move forward one case at a time, and in doing 
so, attempt to develop approaches that strike a satisfactory balance between public health 
concerns and the rights and duties of all participants in litigation. 

One size does not fit all.  Some litigants will value prompt closure more than 
traditional procedure, and may be more willing to experiment; others may insist on the 
full panoply of in-person procedures, notwithstanding the health risks presented by the 
current circumstances.   
 

The judges and lawyers assigned to the impending jury trials will create the 
needed solutions on a case-by-case basis.  The key, for now, is to move forward and to 
plan to start trying some cases in 2020. 

2. Two tracks.  Criminal cases must take priority for in-person court and 
jury proceedings.  Criminal defendants and their lawyers are likely to be more insistent 
upon in-person court and jury proceedings.  Civil cases can be delayed, and civil litigants 
and their lawyers are likely somewhat more likely to be willing to consider the use of 
videoconferencing or other innovative procedures. 

Criminal cases.  We should use the available space, time, and judicial and 
attorney resources to conduct criminal trials using the safest procedures we can develop.  

 
https://www.washingtonpost.com/health/2020/05/13/abbott-test-hailed-by-president-trump-has-
been-dogged-by-accuracy-questions/.  On May 10 the New York Times reported that the 
Administration is “racing to contain an outbreak of the coronavirus inside the White House” and 
that three officials leading the coronavirus response had begun quarantine after one of the 
President’s personal valets and the Vice President’s spokeswoman tested positive. 
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As we do this, we will develop and improve best practices for the conduct of, e.g., jury 
deliberations when jurors must be physically distant, and perhaps otherwise limited in 
their exposure to one another.  Of necessity, the criminal cases will be our proving 
ground for clarifying what works for in-person jury proceedings. 

Civil cases.  Meanwhile, the civil “track” should serve as our laboratory and 
proving ground for the development of acceptable procedures for trial via 
videoconference.  Although most trial lawyers would much prefer to be in the room with 
their jurors at every step of the process, there may be civil disputes that the parties think 
are urgent enough to warrant innovative (if imperfect) solutions that would bring a case 
to trial sooner rather than later.   

Assigned judges should attempt to identify such cases and explore how to get the 
cases tried without in-person proceedings.  The Supreme Court already has ordered that 
our “courts should begin to hear non-emergency civil matters, so long as such matters can 
appropriately be conducted by telephone, video or other remote means.”4    

Assigned judges should encourage counsel and parties to explore stipulations that 
might allow the case to proceed to trial without in-person proceedings, and in appropriate 
situations assigned judges also may wish to explore their authority to order remote 
proceedings (e.g., jury selection, arguments to the jury, testimony, and perhaps entire 
trials) even in the absence of a stipulation.  

The Court also may wish to consider assigning a sitting Judge, or enlisting a 
retired Judge, to lead efforts to develop remote procedures.  Local law schools, 
academics, the bar, and the trial consultants (e.g., Tsongas) also might be enlisted.  Some 
or all of these groups might be persuaded to conduct one or more mock jury trials via 
video conference to serve as proof of concept, and to identify bugs and solutions.   

Finally, at the risk of stating the obvious, I suggest we monitor closely the 
approach our colleagues in federal court are taking.  Judge Pechman plans to conduct a 
remote bench trial in June, and Chief Judge Martinez and Clerk William McCool are 
working on a letter urging the federal civil bar to keep their cases moving.  The Western 
District of Washington is encouraging assigned judges to manage the cases assertively, 
and in doing so, inevitably they will encourage the use of creative measures. 

 
4 In re Statewide Response by Washington State Courts to the COVID-19 Public Health 
Emergency, No. 25700-B-618, Second Revised and Extended Order Regarding Court Operations, 
April 29, 2020. 
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Appendix 

Tools for reducing risk fall into the following categories; the lists in each category 
are not exhaustive.  Doubtless we will use some combination of all of these: 

1. Masks and hygiene 

 Some or all participants can be required to wear masks (However:  can the 
criminal defendant be required to wear a mask?  Can witnesses be required 
to wear masks?) 

 Cleaning of surfaces, etc. 

 Hand-washing & sanitizers 

2. Space and physical distance 

 Maintain 6 feet distance 

 Space jurors and other participants 

 Arrange use of additional/larger spaces (e.g., Convention Center) to allow 
jury selection, and other proceedings, while maintaining distance 

3. Flow & timing management 

 Calendar adjustments to reduce case flow rate 

 Adjustments to procedures for calling jurors to reduce the number of 
jurors present at any given time – various approaches suggested by Greg 
Wheeler and others 

4. Remote procedures 

There has been significant consideration of possible remote procedures, e.g., 
https://www.law360.com/articles/1257185/what-online-jury-trials-could-look-like, and 
various non-jury, pretrial, and trial proceedings already are under way.  These approaches 
are important but will not fully solve the problems we face, especially in criminal cases. 

5. Testing, temperature-taking, and other symptom screening 

Much ink has been spilt on coronavirus testing in the last three months.  The 
bottom line is that testing can reduce risk and provide some reassurance but it will not 
prevent infection resulting from jury service, as discussed in n. 3 and accompanying text. 


